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Detail 

Query Response 

1 Company 

Name: 

Chhattisgarh 

Investments 

Limited 

 

1. The Annual concession fees based on 5% of Gross sales revenue is 

not feasible for anyone to comply considering the cost of production 

and realizable value of products. We suggest that the Annual 

concessional fees as percentage of audited profit for the year should 

be replaced, hence necessary changes in Article 23 and concession 

agreement may please be made. 

No Change, RFP shall prevail 

2. The sugar Factory must ensure at least 80% supply of required 

Molasses and Sugar syrup to ensure availability of raw material to 

operate the unit instead of 25000 MT of C class molasses and also 

Tie-up of molasses from other sugar factory at same price must be 

ensured. 

The Authority has assured 25,000 MT of C-Molasses in 

anAccounting Year (financial year) in accordance with the 

provisions of various articles of Draft Concession 

Agreement. For meeting its raw material requirement, the 

Concessionaire can procure C-Molasses from the market. 

3. Concession agreement must spell the responsibility of sugar factory 

to supply required molasses and sugar syrup to the plant for 

minimum of 80% capacity utilization 

No Change, RFP shall prevail 

4. The price of molasses and sugar syrup should be linked with sales 

price of ethanol as per fixed formula considering the various cost 

factor: 

Cost factor per ltr of Ethanol excluding raw material cost & 

conversion cost 

 

Proposed project cost -  Rs 71 crores 

Average production in the plant 80% capacity utilisation 

                             40000 X 280 X 80% =                   89,60,000 ltrs/Year- 

No Change, RFP shall prevail 



 

Finance cost of Rs 71 crores                8.40 crores 

Finance cost per ltrs o production               Rs 9.37 per ltrs 

Depreciation cost per ltrs of production  Rs  7.72 Per ltr 

Finance and Depreciation cost                Rs 17.09 per ltr 

Say      Rs 17 per ltrs 

Conversion cost as per slandered norms of industry Rs 10 per lts 

Which include power, salary, consumable, repairs and 

Stores & spares & Establishment cost  

Profit margin for Operator    Rs  3  per ltr 

Average Supply prices of Ethanol /ENA by plant during one year per  

 Rs X 

Average Price of Molasses per tone ( X- Rs 30) *220 = Total     

Annual Concessional fees &  Aggregate of licence fees  payable to Sugar 

Factory  

a) Towards price of molasses: - As calculated above for total quantity 

supplied.  

b) Towards annual Concession fees:   Highest in terms of percentage of 

net profit derived during the year after depreciation and interest 

cost but excluding income tax  

(To be quoted by eligible bidder in terms of percentage of net profit 

for the year) 

5. Design and drawing liberty to be given to bidders in consultation 

with responsibility of plant supplier and project developer 

Designing and drawing is the responsibility of the 

Concessionaire. Please refer the definition "Designs and 

Drawings", clause 5.4 & clause 14.3 of DCA for further 

details and clarity 

6. Concession agreement needs to be simpler without much of legal 

hassle 

No change, RFP shall prevail 



 

7. New SPA to be formed and shareholding pattern should be at the 

discretion of project develop to pool resources with due notice and 

consent of Sugar Kharkhhna 

No Change, RFP shall prevail 

2 Company 

Name: 

Chhattisgarh 

Distilleries 

Limited 

 

8. Drafting of bid documents including draft Concession  

Agreement. 

Please provide details of the law firm engaged by the Authority for 

drafting of the bid documents including the draft Concession 

Agreement.   

 

It appears that the Concession Agreement has been modelled on the 

basis of a road concession agreement (or a concession agreement for a 

similar linear infrastructure project) and to that extent does not appear 

to be appropriately customised for a project of this nature. In particular, 

the Concession omits to even fully consider the actual grant being 

given. We would request that the entire concession agreement and the 

model that it has been based on requires major overhaul. 

No change, RFP shall prevail 

  9. Bankability of the Project 

Please confirm whether the Authority has examined the Project 

structure from a bankability perspective and has discussed the Project 

structure with banks/financial institutions to understand whether 

banks/financial institutions would derive comfort from the provisions of 

the draft concession agreement to finance the Project. 

 

The draft concession agreement provides, inter alia, that the Site would 

be provided to the Concessionaire on a licence basis (which is similar to 

the concessions for Highway Projects), and the Concessionaire cannot 

The Draft Concession Agreement is based on various 

provision of Model Concession Agreement of various 

sectors. Project specific changes have been done to align the 

DCA for this project. This project is first of its kind, however 

many projects in various sectors have already been financed 

by financial institutions on documents with similar legal 

framework. 

 

No change, RFP shall prevail 



 

create a charge on the Project Assets. Given the nature of the Project is 

distinct from the highways sectors, the aforesaid restrictions would lead 

to an adverse impact on the bankability of the Project, and as a result, 

the Concessionaire may not be able to seek project finance from 

lenders. It is important to note that a restriction on creating a charge on 

Project Assets (including the right to the land and the plant and 

equipment) would make the Project entirely non-bankable. Unlike in 

cases of other regulated infrastructure sectors where there is certainty 

of a revenue stream (which can be escrowed) and may form a 

significant portion of the Project finance, the current structure renders 

the Project completely non-bankable.  

 

Typically, for financing a project of this nature, the lendersrequire (as 

part of their security package), inter alia, creation of, (a) mortgage over 

the Site (which can only happen if the Site is provided to the 

Concessionaire on a lease as opposed to a licence), and (b) charge over 

the Project Assets. Unless the aforesaid requirements are permitted, 

lenders would in all likelihood not provide financing for the 

development of the Project.  

 

Therefore, the Site must be provided to the Concessionaire on a long-

term lease (through execution of a separate lease deed) on a nominal 

lease rental amount payable by the Concessionaire, and the 

Concessionaire must be permitted to create a charge on the Project 

Assets. 

  10. Model for the Project 

It appears that the model for the Project, and the structure of the 

No Change, RFP shall prevail 



 

concession agreement (including most of its provisions) have been 

borrowed from the model concession agreement for highway projects. 

 

While the structure and the provisions of the draft concession 

agreement are very similar to that typically used for highway projects, it 

may be noted that such a structure (along with its assumptions and 

parameters) and provisions may not be relevant to a manufacturing set 

up of this nature. For instance, please note that unlike the large 

infrastructure projects (such as the highways, airports ports etc.), under 

the present Project, (a) there is no exclusivity available to the 

Concessionaire, (b) there is no monopolistic status of the government in 

this sector, the benefit of which would be available to the 

Concessionaire, (c) the sector is not regulated and there is no regulatory 

mechanism for determination of tariff, (d) there is no guaranteed 

purchase commitment by the Authority for products produced by the 

Concessionaire, neither there is certainty of the demand of the 

aforesaid products.  

 

Further, given that the Project envisages setting up of a manufacturing 

facility, wherein the project cost has to be borne by the Concessionaire, 

the revenue risks of the Project are solely on account of the 

Concessionaire, and there is no public functions of the state which 

would be discharged by the Concessionaire by virtue of getting this 

concession, the ownership of the Project (along with the lease hold 

rights for the Site) should vest with theConcessionaire at all times, and 

there appears to be no requirement for divestment/transfer of the 

Project in favour of the Authority upon expiry/termination of the 



 

concession agreement. As a result, the existing mechanism for 

Termination Payment (including the concepts of ‘adjusted equity’ and 

‘debt due’) would become redundant and would be required to be 

removed. Accordingly, in case the concession agreement is terminated 

on account of any default committed by the Concessionaire, the 

Concessionaire may be a charged a higher lease rental (at pre-specified 

rates) for the Site (and the mechanism of revenue share should fall 

away). In the alternate all transfers must be linked to the current fair 

market value of the Project (based on the business prior to the 

occurrence of the relevant event on account of which the termination  

has occurred).   

 

Therefore, the structure and the provisions of the draft concession 

agreement for the Project should address the nuances of the ethanol 

and ENA manufacturing sectors.  

 

Accordingly, we request the Authority to kindly revaluate the model 

and the provisions of the draft concession agreement. We are happy to 

discuss the same in detail during the pre-bid conference. 

  11. Recital E and Recital F Letter 

 

Recital E of the Concession Agreement refers to a letter required to 

be furnished by the Selected Bidder requesting the Authority to 

accept the Concessionaire as enter into the Concession Agreement 

and undertake and perform the obligations. 

We request the Authority to confirm: 

(i)  the time period within which (post the issuance of LOA) such 

(i) The request letter shall be sent by the Selected 

Bidder post incorporation of the SPV 

(Concessionaire); 

(ii) The entire exercise of execution of Concession 

Agreement is likely to be completed within 30 days 

of issuance of LOA. 



 

request letter has to be issued by the Selected Bidder to the 

Authority; and   

(ii) the time period within which the Authority would 

communicate its response to the request letter. 

  12. Recital G (read with Clause 4.1.2 (Conditions Precedent) and Clause 

9.1) (Construction Performance Security) 

 

The timeline for submitting the Construction Performance Security 

is unclear. Recital G provides an acknowledgement that the 

Concessionaire has submitted the Construction Performance 

Security as of the Effective Date. 

 

To the contrary, Clause 4.1.3 (e) states that furnishing of the 

Construction Performance Security by the Concessionaire to the 

Authority is a Condition Precedent to the Appointed Date. 

 

We request the Authority to remove reference of the Construction 

Performance Security from Recitals G, as submission of the 

Construction Performance Security is a Condition Precedent. 

The Construction Performance Security has to be provided 

on or before execution of the Concession Agreement. 

  13. Clause 1.1 (Definition of Accounting Year) 

 

"Accounting Year" has been defined as “the financial year 

commencing from the first day of April of any calendar year and 

ending on the thirty-first day of March of the next calendar year 

except in the first and the last calendar year of the subsistence of 

this Agreement. In the first year of subsistence of this Agreement, 

it means the period from the signing of Authorization Agreement 

The definition stands corrected as below: 

"Accounting Year" means the financial year commencing 

from the first day of April of any calendar year and ending 

on the thirty-first day of March of the next calendar year 

except in the first and the last calendar year of the 

subsistence of this Agreement. In the first year of 

subsistence of this Agreement, it means the period from the 

signing of Concession Agreement to the immediately 



 

to the immediately following, 31st March. In the last year of 

subsistence of thisAgreement, it means the period from 1st April 

to the Transfer Date” 

The definition refers to an ‘Authorisation Agreement’. We 

understand that the intent would be to refer to the Concession 

Agreement itself.  We request the Authority to revise the 

definition to such  

extent. 

following, 31st March. In the last year of subsistence of this 

Agreement, it means the period from 1st April to the 

Transfer Date; 

  14. Clause 1.1 (Definition of Debt Due) 

 

The definition of “Debt Due” excludes, inter alia, the following: (i) 

any part of the principal that had fallen due for repayment two 

years prior to the Transfer Date; (ii) any interest, fees or charges 

that had fallen due one year prior to the Transfer Date, (iii) any 

penal interest or charges payable under the Financing Agreements 

to any Senior Lender, and (iv) any pre-payment charges in relation 

to accelerated repayment of debt except where such charges have 

arisen due to Authority Default.  

While the aforesaid exclusions are common across concession 

agreements for PPP projects, there may be an adverse impact on 

the bankability of the Project (as the Site would be provided to the 

Concessionaire on licence (as opposed to a lease) and as a result 

the senior lenders would not be able to have the benefit of a 

mortgage over the Site as part of the security package). 

 

We request the Authority to remove the aforesaid exclusions from the 

definition of Debt Due to enhance the bankability of the Project by 

No Change, RFP shall prevail 



 

providing a relatively greater comfort to the Senior Lenders in this 

regard. 

  15. Clause 1.1 (Definition of Material Adverse Effect) 

 

Material Adverse Effect means a material adverse effect of any act 

or event on the ability of either Party to perform any of its 

obligations under and in accordance with the provisions of this 

Agreement and which act or event causes a material financial 

burden or loss to either Party. 

 

As the said definition does not specify a monetary threshold for 

materiality, it may lead to subjectivity/ ambiguity in, inter-alia, 

determining what would constitute a Force Majeure Event, Event of 

Defaults, Change in Law etc., and potentially may lead a dispute 

between the Parties.  

 

We request the Authority to propose a monetary threshold to 

determine materiality. 

No Change, RFP shall prevail 

  16. Clause 4.1.2 (Conditions Precedent) 

 

This clause provides that Authority shall hand over possession of Site, 

on “as is where is basis” to the Concessionaire along with all 

Easementary Rights.   

We request the Authority to include clarificatory language to the effect 

that the Site shall be provided (by the Authority to the Concessionaire) 

free from encumbrance i.e., vacant possession of Site shall be granted 

by the Authority to the Concessionaire. 

No change, RFP shall prevail.  

 

Please refer Clause 6.1.2 (a) and 

Clause 10.4 of DCA,which are self-explanatory. 



 

  17. Clause 4.1.2 (Conditions Precedent) 

 

This clause provides that, the Concessionaire, upon providing the 

Construction Performance Security to the Authority, at any time after 

30 (thirty) days from the Effective Date or on an earlier day acceptable 

to the Authority, by notice require the Authority to satisfy any or all of 

the Conditions Precedent within a period of 120. 

 

Assuming that the submission of the Construction Performance Security 

is retained as a Condition Precedent, the Concessionaire should (in its 

sole discretion) be entitled to submit such Construction Performance 

Security, any time after the execution of the Concession Agreement, as 

opposed to waiting for a period of 30 (thirty) days from the Effective 

Date (or seeking Authority’s consent to submit the Constriction 

Performance Security prior to the expiry of the aforesaid period of 30 

(thirty) days.  

 

We request the Authority to incorporate the suggested change in this 

Clause 4.1.2. 

No change, RFP shall prevail 

  18. 4.1.3 (l) (Conditions Precedent) Procurement of permits specified 

in Schedule E 

Please note that based on our past experience, procurement of relevant 

consents for ground water usage may take more than 180 days from 

the Effective Date. Accordingly, the Concessionaire should be provided 

a time period of at least 240 days for procurement of relevant consents 

for ground water.  

Further, we note that the following approvals set out in Schedule E can 

No change, RFP shall prevail. Please refer Article 4, Article 5, 

Schedule E and other provisions of DCA for details.  

 



 

only be obtained during construction or after construction (as the case 

may be) i.e. after the Appointed Date, and therefore, cannot be 

obtained as a Condition Precedent, and should be deleted from 

Schedule E:  

 Consent to Operate  

 Professional Tax Registration  

 Final NOC from Fire Department  

 Building Plan Approval from Panchayat  

 Site and building plan approval  

 License to work a factory  

 Boiler inspection and certification  

 

Further, given that the Site is required to be provided by the Authority 

to the Concessionaire, any conversion with respect to land use should 

be undertaken by the Authority, and should be deleted from Schedule 

E.   

 

Further, approvals set forth in Sr. No. 1, 2, 3, 4, 7, 8 and 9 of Schedule E 

are an inherent part of the concession and site being granted/ provided 

by the Authority, and should fall within the Authority’s scope. 

  19. 4.1.3 (l) (ConditionsPrecedent) read with Clause 22 (Financial 

Closure) 

 

The Concessionaire is required to deliver to the Authority 3 (three) 

true copies of the Financial Package and the Financial Model, duly 

attested by a Director of the Concessionaire, along with 3 (three) 

soft copies of the Financial Model in MSExcel version or 

No Change, RFP shall prevail 



 

anysubstitute thereof, which is acceptable tothe Senior Lenders 

The satisfaction of this Condition Precedent is connected with 

the achievement of Financial Close. In the event that the 

Concessionaire is unable to achieve Financial Close, it may not 

be able to satisfy this Condition Precedent under Clause 4.1.3(l). 

As a result, essentially for the same cause of action, itwould be 

liable to pay damages to the Authority under Clause 4 as well as 

Clause 22.  

 

 

We request the Authority to delete Clause 22 and consolidate the 

requirement to achieve Financial Close as a Condition Precedent under 

Clause 4.1.3(l). Moreover, signing of Financing Agreement should not be 

a condition precedent but achieving Financial Close (which is ability to 

draw down funds under Financing Agreements) should be a condition 

precedent. 

  20. (Deemed Termination upon delay) 

 

Presently, the Damages payable by Concessionaire are at the rate of 

0.2% of the Performance Security for each day’s delay until the 

fulfilment of such condition precedent, subject to a maximum amount 

equal to 20% of the Performance Security; and the Damages payable 

by Authority are at the rate of 0.1% of the Performance Security for 

each day’s delay until the fulfilment of such Conditions Precedent, 

subject to a maximum of 10% of the Performance Security.  

 

There is a clear discrepancy in the quantum of damages payable by the 

No Change, RFP shall prevail 



 

Authority and the Concessionaire and the Concessionaire is required to 

pay more damages in case of delay in the fulfilment of the Conditions 

Precedent as against the Authority.  It may also be noted that while 

there will exist Bid Security or the Construction Performance Security in 

favour of the Authority, there is no security that will be available in 

favour of the Concessionaire in case of non-fulfilment of conditions 

precedent by the Authority. 

 

We request the Authority to align the damages payable by the 

Concessionaire at the same rate as applicable to the Authority (i.e. of 

0.1% per day of delay with a cap of 10%).   

 

Further, given that the Conditions Precedent are required to be 

satisfied prior to commencement of the construction works,the 

aforesaid damages payable for non-satisfaction ofConditions 

Precedent should be calculated as a percentage of the 

Construction Performance Security only and not the 

Performance Security (which would, pursuant to Clause 9.1 

include the Construction Performance Security as well as the 

Operation Performance Security). We request the Authority to 

modify the clause to such extent. 

  21. (Deemed Termination upon Delay) 

 

According to Clause 4.2.1, the Authority is required to fulfil its 

Conditions Precedents within a period of 120 days from the date of 

notice by Concessionaire. Further, in case of any delay in 

achievement of Conditions Precedent, the Damages payable by 

No change, RFP shall prevail. Please refer Article 4 for 

details. 

 



 

Authority are at the rate of 0.1% of the Performance Security for 

each day’s delay until the fulfilment of such Conditions Precedent, 

subject to a maximum of 10% of the Performance Security.  This 

would mean that the Damages payable by the Authority could cover 

such losses for period of 100 days.  

However, the termination event under Clause 4.2.3 occurs if the 

Appointed Date is not achieved within 270 days of the Effective 

Date. Assuming the period of 120 days for the Authority, for 

achieving Conditions Precedent, begins on the Effective Date, there 

will be no compensation / damages payable to cover the 50 days’ 

gap (i.e., 270 – (120 +100) days).     

 

Moreover, the Authority is entitled to encash the whole of the 

Performance Security of the Concessionaire, in the event the delay 

in occurrence of the Appointed Date is for reasons attributable to 

the Concessionaire. 

 

Firstly, we request the Authority to change the reference to 

Performance Security, to Construction Performance Security.   

 

It may also be noted that the said clause does not contemplate any 

compensation (other than the aforesaid liquidated damages) payable to 

the Concessionaire in case of termination of the Concession Agreement 

for reasons attributable to the Authority. Given that the Concessionaire 

would have incurred substantial expenditure in fulfilling its Conditions 

Precedent, compensation in order to cover the costs incurred should be  

provided. 



 

 

We request the Authority to revise the clause in light of the concerns 

highlighted above. Further, the provisions do not provide any clarity on 

the timelines for refund of the bid security/ Performance Security in the 

event the Conditions Precedent are not achieved for reasons not 

attributable to the Concessionaire or due to the occurrence of a Force 

Majeure Event. We request the Authority to modify provide specific 

timelines in this regard. 

 

Further, while Clause 4.2.3 provides that Appointed Date shall occur 

within 270 days from the Effective Date, the damages payable by 

Concessionaire account for a period of 100 days which in effect leads to 

280 days (i.e., 180 days for completion of Conditions Precedent plus 100 

days extension with payment of damages). We request the Authority to 

revise the clause to address the highlighted discrepancy. 

  22. Obligations on the Concessionaire 

The clause does not provide for a specific timeline within which the 

Authority is required to provide its response/approval. Any delay by the 

Authority could significantly impact the Concessionaire’s ability to 

perform its obligations under the Concession Agreement in a timely 

manner.   

 

Further, there is no contemplation of the consequences in case of any 

delay in provision of such approval by the Authority. Given the same, 

the entire liability with respect to any delays in performance of 

obligations under the Concession Agreement rests with the 

Concessionaire irrespective of whether the delay has resulted due to 

No Change, RFP shall prevail 



 

the failure of the Authority’s to respond in a timely and reasonable 

manner. 

 

We request the Authority to absolve the Concessionaire from all 

liabilities arising due to delay in performance of its obligations in the 

event such delay is a result of any delay in provision of the necessary 

approval/ response from the Authority. Further, the Concessionaire 

should also be allowed a corresponding extension of Concession Period 

or any other appropriate contractual remedy, due to such a delay. 

  23. Shareholding lock-in 

While it appears that the intent of Clause 5.13 is to regulate the 

change in the shareholding pattern of the Concessionaire in the event 

that the Selected Bidder is a Consortium. However, the language of 

Clauses 5.13.2 and 5.13.3 is broad enough to include a scenario where 

the Selected Bidder is a sole entity.  

Further, the requirement to procure Authority’s consent for any 

change in the shareholding of the Concessionaire, even after the 

expiry of the lock-in period specified in Clause 5.13.1 (applicable in 

case of a Consortium) appears to be completely onerous. 

 

We request the Authority to appropriately amend Clause 5.13 such 

that, (a) there is a clear distinction between the provisions which are 

applicable in case of a Consortiumand a sole entity, (b) specify the lock-

in periods in case the Concessionaire is a sole entity, and (c) the 

Concessionaire should not be required to procure Authority’s prior 

consent in connection with change in its shareholding after the expiry of 

the lock-in period.   

No Change, RFP shall prevail. Please refer Article 7 and other 

provisions of DCA for details. 



 

 

Further, please confirm that if the selected bidder is not a consortium 

and is an individual entity, whether the requirement to hold Equity 

share capital not less than 5% of the Total Project Cost specified in the 

Concession Agreement, would still be applicable. 

  24. Change in Ownership 

 

Pursuant to Clause 5.14.2, a change in ownership means: (a) 

acquisition/transfer (whether direct or indirect) of, 25% (in aggregate) 

or above equity of the Concessionaire; or (b) acquisition of control 

(whether direct or indirect) of the board of directors of the 

Concessionaire.  

 
It is pertinent to note that Clause 5.14 does not specify any lock-in 

period. As a result, the requirements with respect to change in 

ownership under Clause 5.14 would subsist during the entire 

Concession Period, which appears to be completely onerous. Further, 

while the said clause does not specify any timeline within which the 

Authority may provide its consent for undertaking any change in 

ownership. 

 

We request the Authority to appropriately amend Clause 5.14 such that 

a lock-in period is specified (please refer to our comment on Clause 5.13 

above) after expiry of which the Concessionaire would not require 

Authority’s prior consent for undertaking/permitting any change in its 

ownership. 

No Change, RFP shall prevail 



 

  25. Clause 6.5 (Supply of Feedstock) read with Clause 23 (Concession 

Fee) 

It appears that the draft Concession Agreement at certain places uses 

the terms Concession Fee and licence fee interchangeably. Further, we 

note that the annual licence fee forms part of the Annual Concession 

Fee, however, Clause 23.1.2 requires the Concessionaire to separately 

pay annual licence fee to the Authority. There appears to an ambiguity 

in the payment obligations of the Concessionaire. 

 

We request the Authority to simplify and redraft Clauses 6.5 and 23 in 

the interest of avoiding any ambiguities which may potentially lead to 

differences in interpretation. 

No Change, RFP shall prevail. Please refer Article 6, Article 

23, Schedule G and other provisions of DCA for details 

  26. Clause 6.5 (Supply of Feedstock) 

Reduction of licence fees in the event that the Authority fails to 

provide the agreed quantity of molasses. 

In the event that the Authority is unable to provide the agreed quantity 

of molasses to the Concessionaire, the existing mechanism for payment 

of minimum assured licence fee would not be commercially viable for 

the Concessionaire, as the non-availability of the agreed quantity of 

molasses would adversely impact the production and revenues of the 

Concessionaire, and in spite of a reduced revenue stream, the 

Concessionaire would still be required to, inter alia, service debt to the 

lenders, pay operating expenses of the Project, pay taxes etc. 

 

The draft Concession Agreements needs to provide stringent 

consequences in the event that the Authority fails to supply the agreed 

quantity of molasses to the Concessionaire. Accordingly, we suggest 

No Change, RFP shall prevail 



 

that in case the Authority fails to supply at least 90% of the agreed 

quantity of the molasses, the Concessionaire would not be requiredto 

pay anylicence/concession fees to the Authority for the corresponding 

period.   

 

Further, the Authority needs to assure minimum supply ofmolasses in 

order to ensure plant operations and servicing of lenders, and in case of 

repeated defaults by the Authority in providing a minimum quantity of 

molasses the same should result in Authority Default providing a right 

to theConcessionaire to terminate the Concession. As the whole project 

is conceptualised/ based on molasses supply, non-supply of the same 

would be a fundamental breach as the whole project would fail and 

debt servicing can’t be undertaken without it. This would be critical to 

obtain project financing from the lenders. 

  27. Clause 6.5.5 (Supply of Feedstock) 

This clause inter-alia provides how the quarterly Annual License Fee 

would undergo reduction on pro rata basis. The computation of the 

quarterly reduction refers to the “Minimum Assured Annual License 

Fee”, however, the same has not been defined in the Concession 

Agreement.We request the Authority to provide the definition of 

“Minimum Assured Annual License Fee”. 

Accepted. The definition “Minimum Assured Annual License 

Fee” has been included in Article 1 of Draft Concession 

Agreement 

  28. Clause 8.2 (read with Clause 10.4) (Acceptance of Project Site) 

This clause provides that Concessionaire shall have no recourse 

against Authority if it is, at a later date, found that the Project Site is 

deficient in any manner whatsoever. Further Clause 10.4 provides that 

Concessionaire accepts and undertakes to bear any and all risks arising 

out of the inadequacy or physical condition of the Project Site. The 

No Change, RFP shall prevail. Please refer Article 8, Article 

10 for details. 



 

Authority assumes no liability in relation to the nature / condition of 

Project Site.   

We request the Authority to carve out any errors, inadequacies or 

defects in any Authority-provided information or any Site conditions, 

which by their nature are not reasonably discoverable upon 

independent verification by any person who has exercised 

reasonablecare and skill and complied with good industry practice in 

doing so. 

  29. Clause 9 (Performance Security) 

It appears that the term ‘Performance Security’ has been erroneously 

used at several places in the draft Concession Agreement. 

We request the Authority to appropriately amend the draft Concession 

Agreement such that the term Performance Security is replaced with 

‘Construction Performance Security’ or ‘Operation Performance 

Security’ (as the case may be). 

The provisions of DCA are self-explanatory. 

  30. Clause 15.2 (Inspection) 

This clause inter alia envisages that pursuant to submission of 

Inspection report by the Independent Engineer to the Authority, the 

Concessionaire shall rectify / remedy the defects or deficiencies, if any, 

within 7 days. 

 

Given the nature of Project, the period of 7 days, may be too less for 

rectifying / remedying such defects or deficiencies. We request the 

Authority to increase the time period of 7 days to rectify / remedy a 

defect or deficiency to a minimum of 60 days for greater comfort. 

No Change, RFP shall prevail 

  31. Clause 17.1 (Change of Scope) 

This clause provides that Authority may require the provision of 

No Change, RFP shall prevail 



 

additional works and services which are not included in the Scope of 

the Project as contemplated by the Concession Agreement and the 

costs thereof shall be borne by the Concessionaire.  

Similarly, in case the Concessionaire proposes at any time that a 

Change of Scope is required for providing safer and improved services, 

and the Authority accepts its proposal, all the cost and expenses shall 

be borne by the Concessionaire for the Change of Scope. Therefore, all 

costs arising out of any Change of Scope are required to be borne by 

the Concessionaire. No costs are reimbursable by the Authority. This 

may have significant financial implications on the Concessionaire. 

We request the Authority to revise Clause 17 to account for the 

reimbursement by the Authority of additional costs incurred by the 

Concessionaire pursuant to a change of scope. 

The Annual Concession Fee bid by the Selected Bidder would depend 

upon the project cost and returns projected by the Selected Bidder 

based on its market estimation. Any increase in the project cost by the 

Authority would notnecessarily result in increased revenue and profits, 

and the cost of the same needs to be borne by the Authority. 

  32. Clause 23.1.1 read with Clause 23.1.2 (Annual Concession Fee) 

It appears that the draft Concession Agreement at certain places uses 

the terms Concession Fee and licence fee interchangeably. Further, we 

note that the annual licence fee forms part of the Annual Concession 

Fee, however, Clause 23.1.2 requires the Concessionaire to separately 

pay annual licence fee to the Authority. There appears to an ambiguity 

in the payment obligations of the Concessionaire. In the interest of 

avoiding any ambiguities which may potentially lead to differences in 

interpretation, the Authority may be requested to simplify and redraft 

The provisions of DCA are self-explanatory. No Change, RFP 

shall prevail 



 

Clauses 6.5 and 23. 

  33. Clause 23.1.1 (Annual Concession Fee) 

This clause provides that the annual escalation factor for  

increase in Annual License Fee is:  

- 5% per annum Or  

- Increase in WPI factor to reflect the increase between the WPI   for 

last financial year (ending on 31st March) and the WPI for the previous 

financial year (ending on 31st March) (whichever is higher) 

We request the Authority to clarify the meaning of “Increase in WPI 

factor to reflect the increase between the WPI for last financial year 

(ending on 31st March) and the WPI for the previous financial year 

(ending on 31st March)” and provide the exact mathematical formula 

for the same. 

Necessary correction done in DCA. Revised DCA enclosed. 

 

Revised clause is as below: 

Annual Concession Fee = Annual License Fee as quoted by 
the bidder in the financial proposal for 40 KLPD plantas 
escalated with annual escalation factor (annual escalation 
factor 5% per annum or Wholesale Price Index WPI factor, 
whichever is higher) and as calculated as per the provisions 
of Article 6, Article 23 and other provisions of this 
Concession Agreement 
Or 
5% of Annual Gross Revenue of the Concessionaire  
(whichever is higher) 

 The annual escalation factor for 

increase in Annual License Fee is 

  5% per annum  

Or 
 Increase in WPI factor to reflect 

the increase between the WPI 

for Last Accounting Year1(prior 

to current year for which annual 

revision is to be done) and the 

WPI for the one year prior to 

                                                             
1Illustration – If revisions is to be done for FY 2025-26 (1st April 2025 to 31st March 2026), then Last Accounting Year means FY 2024-25 (1st April 2024 to 31st 

March 2025).  

 
One year prior to Last Accounting Year would be FY 2023-24 (1st April 2023 to 31st March 2024) 



 

Last Accounting Year (one year 

prior to Last Accounting Year)  

(whichever is higher) 
 

 

Illustration: If revisions is to be done for FY 2025-26 (1st April 

2025 to 31st March 2026) 

If WPI number for the Last Accounting Year FY 2024-25 (1st 

April 2024 to 31st March 2025) is 108 

 

If WPI number for one year prior to Last Accounting Year is 

FY 2023-24 (1st April 2023 to 31st March 2024) 103 

 

Then WPI factor for annual escalation for increase in Annual 

License Fee would be calculated as: (108/103 -1) in 

percentage terms which is 4.85%. However, since the 

calculated WPI of 4.85% is less that 5%, the annual 

escalation factor for WPI would be 5%. 

  34. Clause 28.3 (a)(Indirect Force Majeure) 

“an act of war (whether declared or undeclared), invasion, armed 

conflict or act of foreign enemy,blockade, embargo, riot, insurrection, 

terrorist or military action, civil commotion or politically motivated 

sabotage which prevents collection of fees for an continuous period 

exceeding 7 (seven) days in an Accounting Year;” 

 

Authority to please clarify which ‘fees’ is the Concessionaire required to 

collect? This Clause should be revised to state in case the 

‘fees’ refers to revenues. 

 

No Change, RFP shall prevail 



 

Concessionaire is unable to operate the plant for a continuous period of 

7 days (due to any of the relevant events), the same would constitute 

Indirect Political Force Majeure. 

  35. Clause 28.7 (Allocation of costs during subsistence of Force 

Majeure) 

The clause stipulates the allocation and payment of Force Majeure 

Costs. Given that the Concessionaire is not entitled to any re-

imbursement of Force Majeure Costs in case of a Non-Political Event, 

the same may amount to a significant financial burden on the 

Concessionaire.Further, in case of an Indirect Political Event, the 

Concessionaire may be required to bear half of the Force Majeure 

Costs (to the extent not covered by insurance). 

 

We request the Authority to revise the provisions in line with the risks 

highlighted herewith, such that the Concessionaire is not required to 

bear the costs of Force Majeure. 

No Change, RFP shall prevail 

  36. Clause 28.9 (Termination Payment for Force Majeure Events) 

 

Upon termination of the Concession Agreement on account of Non-

Political Force Majeure, the Concessionaire would be entitled to 

receive 90% of Debt Due less insurance cover, as Termination 

Payment. Please note that in case the Concession Agreement is 

terminated on account of a Non-Political Force Majeure Event, the 

Concessionaire would not recover the entire component of Debt Due. 

Accordingly, the TerminationPayment payable in such a case of 

termination appears to be inadequate.  

 The Concessionaire is not entitled to Adjusted Equity as a part of the 

No Change, RFP shall prevail 



 

termination payment in case of termination resulting from a Non-

Political Event. Ideally, the Concessionaire should be entitled to 

recovery Adjusted Equity on the basis that a Non-Political Event 

termination is no-default termination.  

Further, it assumes that the Concessionaire would receive the entire 

proceeds that may be available under the Insurance Cover. However, 

the Concessionaire may not be in a position to recover the entire 

payment as insurance proceeds as may be stipulated under the 

Insurance Cover upon termination of the Concession Agreement. In a 

scenario where the Concessionaire does not receive entire amounts of 

the Insurance Cover as insurance proceeds, it would have a significant 

financial impact on the Concessionaire, as the entire Insurance Cover 

would be deducted from the termination payments irrespective of the 

actual payments received by the Concessionaire thereunder. 

 

Given that (a) there is no exclusivity available to the Concessionaire, (b) 

there is no monopolistic status of the government in this sector, the 

benefit of which would be available to the Concessionaire, (c) there is 

no guaranteed purchase commitment by the Authority for products 

produced by the Concessionaire, neither there is certaintyof the 

demand of the aforesaid products, and (d) the entire commercial risk of 

the Project vests with the Concessionaire, we request the Authority to 

provide thefollowing as termination payment in case of termination due 

to any Force Majeure event:  

100% of Debt Due plus 150% of the Adjusted Equity  

 

The above is subject to the suggestion at Sr. No. 3 above, that transfers 



 

payments must be linked to the current fair market value of the Project 

(based on the business prior to the occurrence of the relevant event on 

account of which thetermination has occurred (in this case, force 

majeure).   

  37. Clause 28.12 (Duty to Report) 

Please note that as the provision currently stands, the entitlement 

relief for Force Majeure is contingent upon the issuance of notice by 

the Affected Party and the Affected Party would be completely denied 

for bothlack of knowledge of occurrence of the Force Majeure, or in 

case of a delayed notification. This may have a significant financial 

implication on the Concessionaire in case the Concessionaire is not 

able to act and notify within the specified timelines (as the 

entitlement to relied lapses thereafter). 

 

We request the Authority to revise the clause and delete the 

requirement of entitlement to relief only upon the issuance of notice by 

the Affected Party. 

No Change, RFP shall prevail 

  38. Clause 30.1 (Suspension upon Concessionaire Default) 

This clause inter-alia provides that upon occurrence of a 

Concessionaire Event of Default, the Authority shall be entitled, 

without prejudice to its other rights and remedies under this 

Agreement including its rights of Termination hereunder, to 

suspend all rights of the Concessionaire under this Agreement 

including the Concessionaire’s right to collect Fee, and other 

revenues pursuant hereto. 

 

We request the Authority to clarify which “Fee” is the Concessionaire 

“Fee” refers to revenues 



 

entitled to collect. 

  39. Clause 31 (Termination) 

As a starting point, we note that as 100% of the Debt Due is not 

covered in all scenarios of Termination Payment. The same may 

impact the bankability of the Project as Senior Lenders do mostly look 

for repayment of senior debt in all early termination scenarios, 

notwithstanding the reason for termination, as a condition to 

financing.    

 

Further, the Termination Payment payable in case of termination due 

to Concessionaire Event of Default appears to be inadequate as it does 

not take into account the correct value of the SPV as of termination. 

 

We request the Authority to make revisions to the clause in line with 

the highlighted concerns, and particularly to provide for 100% of the 

Debt Due in all scenarios of Termination Payment. Further, in case of 

termination due to Concessionaire Event of Default, we request the 

Authority to provide the following Termination Payment: 100% Debt 

Due plus 100% Adjusted Equity. The above is subject to the suggestion 

at Sr. No. 3 above, that transfers payments must be linked to the 

current fairmarket value of the Project and in case of Concessionaire 

default the same should on a pre-agreed discount to fair market value. 

No Change, RFP shall prevail 

  40. Clause 31.1.4 (Termination for concessionaire Default) and Clause 

31.2.1 (Termination for Authority Default) 

The cure periods provided to the Concessionaire and the Authority are 

not aligned and the Authority has been provided with greater time-

No Change, RFP shall prevail 



 

frame as the cure period. 

 

We request the Authority to align the cure periods available to 

Authority and the Concessionaire. As suggested at Sr. No. 3 above, 

transfers payments must be linked to the current fair market value of 

the Project (based on the business prior to the occurrence of the 

relevant event on account of which the termination has occurred),  and 

in case of Authority default the same should on a pre-agreed premium 

to fair market value.   

  41. Clause 31.5 (Other rights and obligations of the Authority) 

The clause stipulates for certain rights and obligations of the Authority 

arising after the termination of the Concession Agreement due to any 

reason whatsoever which inter alia includes taking possession and 

control of the Project; all materials, stores, implements, construction 

plants and equipment on or about the Site etc.  

 

Ideally, all such rights should be exercisable by the Authority only 

upon making necessary payments.However, Clause 31.5 does not 

specifically prescribe making of termination payments as a condition 

precedent to the exercise of the aforesaid rights by the Authority and 

therefore the Concessionaire is exposed to a fairly significant risk as 

the Concessionaire would be obligated to carry out its divestment 

obligations including transfer of possession of the Project to the 

Authority even though itmay not have received anyTermination 

Payments. 

 

We request the Authority to revise the clause such that payment of 

No Change, RFP shall prevail 



 

termination payments by the Authority is made a condition precedent 

to the exercise of such rights by the Authority.   

  42. Clause 33.2 (Liability for defects after Termination) 

As the clause stands, the Concessionaire would be held responsible 

for all defects and deficiencies, even if the Concession Agreement 

as terminated due to defaults on part of the Authority. Moreover, 

there is no carve out if the defects and deficiencies are caused on 

account of occurrence of Force Majeure event or for any other 

reasons not attributable to the Concessionaire.  

The Concessionaire should not be held liable for any deficiencies and 

defaults if the same have arisen for any reasons not attributable to the 

Concessionaire. We request the Authority to revise the clause in this 

regard. 

 

No Change, RFP shall prevail 

  43. Clause 33.3.1 and Clause 33.4.1 (Retention in Escrow Account) 

Pursuant to both the Clauses, a sum equal to the Performance Security 

is required to be retained in the Escrow Account. The said provisions 

make reference to Performance Security (which would, pursuant to 

Clause 9.1 include the Construction Performance Security as well as 

the Operation Performance Security). 

We request the Authority to rectify this reference to ‘Operation 

Performance Security’ as opposed to ‘Performance Security’, given that 

the role of Construction Performance Security is limited to the extent of 

the Construction Period only. 

No Change, RFP shall prevail. Please refer Article 33 for 

details 

  44. Clause 34.2 (Permitted Assignment and Charges) 

The said clause does not allow the Concessionaire to create a charge 

over the Project Assets in favour of the Senior Lenders in order to 

No Change, RFP shall prevail 



 

secure financing for the Project. The same would have a significantly 

adverse effect on the bankability of the Project, as the lenderstypically 

require creation of a charge over the Project Assets to be included in 

the security cover. 

We request the Authority to appropriately amend the draft Concession 

Agreement to allow for creation of security over the Project Assets for 

the Concessionaire’s indebtedness to the Senior Lenders under the 

Financing Agreements. 

  45. Clause 34.3 (Assignment by the Authority)   

The clause entitles the Authority to assign/ transfer any of its rights 

and benefits and/or obligations under the Concession Agreement to 

an assignee who is, in the reasonable opinion of the Authority, 

capable of fulfilling all of the then outstanding Authority.   

The said provision introduces a significant risk with respect to the 

counterparty, as the counterparty to the Concession Agreement may 

be changed without any prior consent of the Concessionaire including 

any competitor/ or commercially undesirable/ sanctioned entities. 

Therefore, the said provision may pose as a bankability concern to the 

Concessionaire. 

We request the Authority to revise the clause to provide that any 

assignment by the Authority under this clause shall be with the prior 

consent of the Concession 

No Change, RFP shall prevail 

  46. 35.1.2 (Change in Law) read with the definition of ‘Change in Law’ 

under Clause 1 

The provisions on Change in Law do not recognise modification, 

amendment, variation, changes in rate, introduction, enactment or 

repeal of any Tax, resulting in a change in the incidence of Tax liability, 

No Change, RFP shall prevail 



 

as a Change in Law event. Further, Clause 35.1.2 specifically excludes 

any change in taxes and introduction of a new Tax from being 

considered a Change in Law event under the Concession Agreement.  

Such exclusions could lead to potential financial implications on the 

Concessionaire in the event,(a)change in existing Taxes comes into 

effect, and/or (b) a new Tax is introduced, post the Bid Due Date. 

We request the Authority to delete the carve out for change in taxes 

provided under Clause 35.1.2 and provisions relation to changes in 

Taxes be specifically incorporated as a Change in Law event under the 

Concession Agreement. 

  47. Clause 36 .8 (Authority’sLimitation of Liability) 

While Clause 36.8 provides for a liability cap for the Authority which is 

linked to the Termination Payment, it does not specify the 

computation of such Termination Payment. 

Please revise Clause 36.8 to state that the liability of the Authority shall 

be capped at the ‘Termination Payment payable by the Authority due to 

Termination on account of Authority’s Default in accordance with 

Clause 31.3.2’. 

No Change, RFP shall prevail 

  48. Clause 37.3 (a) (Taxes and charges) 

The said clause provides that the Concessionaire shall be required to 

pay the property tax in relation to the Site. 

It may be noted that since the ownership of the Site would vest with 

the Authority, any property taxes payable in relation to the Site should 

be discharged by the Authority. We request the Authority to revise the 

clause to such extent. 

No Change, RFP shall prevail 

  49. Clause 38.5 (Adjudication by a tribunal) 

Pursuant to this provision, the contractual right of the Concessionaire 

No Change, RFP shall prevail 



 

and the Authority to refer disputes to arbitration would fall away even 

if the law establishing the new statutory tribunal or forum does allow 

the parties to refer disputes to arbitration (i.e. even where reference 

to such tribunal is discretionary).An automatic substitution of 

arbitration procedure with the adjudication by a tribunal, over which 

the Concessionaire has no visibility presently, should not be  

allowed. 

 

We request the Authority to delete Clause 38.5. 

  50. Clause 41.1 (Term and Expiry) 

This clause provides that the Concessionaire shall havea right to match 

the highest bid, if its bid is within10.00% of the highest bid that may 

be offered at that time in accordance with the terms and conditions of 

the bidding documents issued at such time 

 

We request the Authority to amend this clause and provide a bracket of 

20% instead of 10% such that the Concessionaire shall have a right to 

match the highest bid, if its bid is within 20% of the highest bid that may 

be offered. 

No Change, RFP shall prevail 

  51. Schedule D (Specifications and Standards) 

Schedule D is required to set out the Specifications and Standards 

relating to the quality, quantity, capacity and other requirements for 

the Project. We note that Schedule D has not been incorporated in the 

draft Concession Agreement. 

 

We request the Authority to provide the applicable Specifications and 

Standards in Schedule D. 

The requisite parameters have been mentioned in Schedule 

D 



 

  52. Schedule Q (Clause 7.1 of Escrow Agreement - Duration of the 

Escrow Agreement) 

 As per Clause 7.1 of Escrow Agreement (Schedule Q), the escrow 

agreement shall remain in full force and effect so long as any sum 

remains to be advanced or is outstanding from the Concessionaire in 

respect of the debt, guarantee or Financial Assistance received by it 

from the Senior Lenders, or any of its obligations to the Authority 

remain to be discharged, unless terminated earlier by consent of all 

the Parties or otherwise in accordance with the provisions of this 

Agreement.   

We request that Clause 7.1 of the Escrow Agreement is amended such 

that the Escrow Agreement remains in force until the Termination 

Payments due from the Authority are discharged in full and further that 

if a dispute in relation to any payment is subsisting between the Parties, 

until the dispute is resolved. 

No Change, RFP shall prevail 

  53. GST Incentive under Chhattisgarh Industrial Policy 

During the course of the pre-bid discussions on September 14, 

2020, we discussed about GST refund under the (Chhattisgarh) 

Industrial Policy and we were informed that GST refund of upto 2.5 

crore per year (upto 10 years) totalling to 25 crores over 10 years. 

 

Molasses attracts input GST of 28% and GST on sale of Ethanol is 5%, as 

a result there would be unused GST (input tax credit) available (of 

almost 50%), and therefore the scenario of using output GST to seek 

refund does not arise.  

 

Please see approximate working below: 

The Concessionaire is eligible for incentives as per the 

provisions of Industrial Policy 2019-24, Government of 

Chhattisgarh. Please refer the Authority website for details. 



 

 

 
Apart from the above, the Concessionaire would have around INR 6 – 8 

crores of unused Input Tax Credit for GST paid on Plant and Machinery. 

As is clear from the above, the said incentive of seeking GST refund 

under the (Chhattisgarh) Industrial Policy upto 2.5 crore per year (upto 

10 years) totalling to 25 crores over 10 years, cannot be availed by this 

Project/ Concessionaire.  

 

In light of the above, can we look at a scenario wherein the Industrial 

policy is changed and unused Input Tax Credit upto 2.5 crores over 10 

years (totalling to 25 crores) can sought as a refund for this project? 

  54. Article 6.5.2 and 6.5.3 

These clauses provide for the discovery of price for sale of 

molasses by the Authority to the Concessionaire, and state the 

following: 

No Change, RFP shall prevail 



 

I. INR 5138 per MT would be the benchmark price for FY 

2020-21, and would subject to escalation based on WPI 

(“WPI Price”).  

II. Tendering would be done every 6 months to discover price 

for next 6 months.  

III. Minimum quantity for tendering should be 5% of total 

expected annual  

quantity, i.e., 1250 MT (5% of 25000 MT).  

IV. If price discovered is within 20% band of WPI price, then 

Authority would sellto Concessionaire at the price 

discovered.  

V. If price discovered is more than 20% of WPI price, then 

Authority is free to sell Molasses at market driven rates to 

any buyer.  

VI. If price discovered is more than 20% of WPI price and the 

Concessionaire has lost the opportunity to buy the said 5% 

bid quantity, then Authority is free to sell the remaining 

quantity of Molassesto the Concessionaire at the price 

discovered for the remaining 6 months. 

 

Supply of Molasses (feedstock for the proposed project) is the 

fundamental basis of this Concession based on which the entire PPP 

project is based. As we understand, it is the intention of the Authority 

to supply entire 25,000 MT of Molasses to the Concessionaire and 

Clause 6.5.2 and 6.5.3 only seek to discover the price at which Molasses 

is to be supplied by the Authority to the Concessionaire. 

However, the present formulation is open to grace misuse by any 3rd 



 

party (including a competitor) as anyone can bid for the said 5% 

quantity at an unreasonable/ unviable price and spoil the project 

economics for the Concessionaire for the entire quantityofftake over 

the next six months or over multiple years. 

 

The present formulation of Clause 6.5.2 and 6.5.3 would ultimately 

result in the present project becoming economically unviable and the 

Concessionaire being bankrupt.  

 

To plug mis-use of this provision by any 3rd party and ensure a fair price 

discovery mechanism, we propose the following alternates:   

1. Change the eligible bidding quantity number from 5% to 40%: This 

would ensure that there can’t be any spoiler bids and the economics of 

the project can’t be interfered. As we understand this would expose the 

Concessionaire to potentially lose 40% quantity for 6 months but on 

account of right to match (upto 20% band) the possibility of the same is 

minimal.  

OR  

2. Undertake bidding on a monthly basis and change the eligible bidding 

quantity number from 5% to 25%, and fix price on the basis of average 

price discovered through last 3-6 biddings rounds and having a clause to 

bar any spoiler bidder from future bidding rounds 

  55. Pricing of Molasses used for Ethanolproduction 

There should be mechanism to fix pricing of Molasses used for 

production of Ethanol as is mandated by the Concession, with the 

price of Ethanol. 

 

No Change, RFP shall prevail 



 

Fix the price for Molasses proposed to be used for minimum 50% of 

Ethanol production (i.e, 50% of 40 KLD) by a reverse calculation 

mechanism – Data would be available with the excise department of 

Chhattisgarh regarding molasses yield and other input cost for 

production Ethanol/ ENA. 

  56. Article 4 and Article 22 

Project Financing and Financial Close   

The Concession is structured as a PPP project and it is expected by 

the Authority that the project/ distillery would be financed on the 

following basis:  

1. Lenders would not have any mortgage on project land or on 

project assets; 2. Lenders would only have recourse to 

Substitution Agreement  

3. Lenders would only have recourse to the Project receivables 

 

The present project is structured as a PPP project and the 

Concessionaire is bound by the Concession Agreement, and as such 

needs to be financed on a non-recourse project finance basis as is the 

case with concession based projects.   

 

The present provisions of the Concession Agreement, namely:  

1. License of Site instead of Lease;  

2. Inability to mortgage project Site and project assets;  

3. Uncertainty regarding pricing of Molasses;  

4. No assurance on quantity of Molasses to be supplied by the 

Authority; and  

5. Termination payments being linked to Debt Due and Adjusted Equity, 

The Draft Concession Agreement is based on various 

provision of Model Concession Agreement of various 

sectors. Project specific changes have been done to align the 

DCA for this project. This project is first of its kind, however 

many projects in various sectors have already been financed 

by financial institutions on documents with similar legal 

framework. 

 

No Change, RFP shall prevail 

 



 

and lenders not being guaranteed 100% dent due in all situations,  

would make it impossible for the present project to financed on a non-

recourse basis. 

 

The Authority should get the present concession vetted by lenders to 

also ascertain whether they would finance this project on a non 

recourse basis. Further, the Authority should get an undertaking from 

the Transaction Advisor (EY) that the present Concession has been 

structured (including the terms of the Concession) in a manner that 

lenders would finance it akin to any other concession-based financing.  

 

We are of the view that the present Concession can’t be financed on a 

non-recourse project financing and as such propose the following 

changes to the concession:  

 

1. Site should be Leased;  

2. Concessionaire should be allowed to mortgage the Lease and the 

project assets for the duration of the loan repayment period;   

3. Pricing of Molasses should be fixed as suggested  above;   

4. Authority should have a firm obligation to supply a minimum quantity 

of Molasses to the Concessionaire – say 80% of 25000 MT; and  

5. Termination payments should be based on Fair Market Value. If for 

any reason the Authority is unable to accept this suggestion then atleast 

in all situations, 100% Debt Due should be assured. 

3 Company 

Name:  

Consortium 

57. The Annual License Fee has been linked to 5% Annual Gross 

Revenue without considering the fact that the prices of finished 

goods are decided by central government and hence, project 

No change, RFP shall prevail 



 

of Pioneer 

Industries 

Pvt Lt, Babla 

Brothers and 

FLYCON 

Infratech 

Private Ltd  

will not be feasible after considering the cost of production and 

sale values of products. 

Suggestion: 

The Annual License Fee to be linked to percentage of audited 

profit and necessary changes be made to the DCA. 

58. PPP model is only possible after sugar factory ensures raw 

material (molasses/sugarcane syrup) at least 80% of the actual 

production capacity. If raw material is to be procured from 

other sugar factories, it is to be ensured at the same landed 

price. 

No Change, RFP shall prevail 

59. Concession period must be linked to the profitability and other 

force majeure events such that it can be incremented as 

mutually agreed upon. 

Suggestion:All DBFOT projects have this feature and can be 

taken as reference. 

No Change, RFP shall prevail 

60. The price of molasses must be allowed for +-20% both and till 

20% variation, the base price must be applicable in order to 

ensure feasibility.   

Suggestion:If prices vary more than 20%, then a price revision 

should take place. 

No Change, RFP shall prevail 

61. The authority must not tender for its own molasses but should 

calculate the price revision on the basis of rate of molasses of 

other nearby sugar factories, such that, there is no shortage of 

rawmaterial for the captive plant. 

Suggestion: Pandariya sugar mill’s molasses rate can be taken up as 

market price. 

No Change, RFP shall prevail 



 

62. Please specify quality of molasses which will be supplied with 

the RFP. 

Suggestion:Average chemical composition 

Please refer the Authority website for necessary information 

on molasses quality. 

63. Will establishment of allied industries related to 

ENA/RS/Ethanol be allowed in the same campus as and when 

required? 

Bidders to do their own due diligence in this respect, within 

the provisions of DCA. 

64. SPV to be formed and shareholding pattern should be at the 

sole discretion of the project developer with due consent of the 

authority. 

No Change, RFP shall prevail 

65. In all BOT projects, generally it has been seen, the concession 

fee is linked to the profitability and it is reviewed periodically. If 

the profitability is suffering due to some unforeseen reasons, 

then generally either the fee is reduced or the concession 

period is increased. It is generally in the range 5% of the profit. 

Suggestion: 

Reference of other BOT Projects can be considered to arrive at 

a mutually agreeable formula. 

No Change, RFP shall prevail 

66. What are the subsidies and benefits provided by the govt. 

specific to this PPP project? 

Suggestion: 

Any amendment to the Industrial Policy 2019-24. 

The Concessionaire is eligible for incentives as per the 

provisions of Industrial Policy 2019-24, Government of 

Chhattisgarh. Please refer the Authority website for details. 

67. Article 6.5.5, when authority has failed to provide molasses to 

the concessionaire, the ALF should be reduced to a minimum of 

0% instead of 50% ALF on pro rata basis would be hampering 

the profitability and IRR of the SPV severely. 

Suggestion: 

Whenever the authority fails to supply molasses on grounds of 

No Change, RFP shall prevail 



 

quality/ unavailability / non-operation, the ALF must be zero for 

that period. 

68. What would be the formula for incrementing prices with WPI? Revised DCA is provided. The provision isself-explanatory 

69. What are the past prices and lifted quantities of C Molasses and 

how many tenders were called since the inception of plant? 

Please refer the Authority website for last information of 

past prices and lifted quantities of last five years.  

70. Revision of prices must be allowed on revision of market prices, 

if tendered prices for other plants dive. 

No Change, RFP shall prevail 

71. The drawing and designing must be sole prerogative of the 

concessionaire with only intimation liability. 

Design and drawing are responsibility of Concessionaire  

4 Som 

Distilleries 

Pvt Limited 

 

72. You have clarified that 50% of the production should be ethanol 

and the rest can be RS and ENA. Please also clarify if potable 

alcohol will be allowed to be manufactured? 

No Change, RFP shall prevail 

73. As per the DCA, the lease period for the land can be extended 

beyond 30 years with the first right of refusal to the 

existing concessionaire upon fulfilment of certain 

conditions. The lease period be extended automatically as there 

will be substantial investments made. 

No Change, RFP shall prevail 

74. The pricing of the molasses is not preferential to the 

concessionaire in spite of the PPP arrangement. The molasses 

should only be sold to the concessionaire at an attractive price. 

Otherwise there is no benefit.  

No Change, RFP shall prevail 

75. The license fee is linked to the gross revenue, but we are of the 

opinion that the annual licence fee should be linked to the net 

No Change, RFP shall prevail 



 

profit generated or the gross profit 

 


